
ISSUES FOR CONSIDERATION IN COMMENCING

AND SETTLING A PERSONAL INJURY CASE
	COMPETENCY

	1.
Do you have adequate experience to handle the case?

2.
Do you have adequate time and resources to handle the case?

3.
Should you associate counsel to assist you?

4.
Is the client a client that you would have accepted if he or she had come to you off the street (as opposed to by a referral, a friend, a relative, or some other source)?

5.
Have you screened this case and client before you accepted the case and client?

	ESTABLISHING THE ATTORNEY / CLIENT RELATIONSHIP

	1.
Have you identified who your client is and is not?

2.
Have you sent an engagement / disengagement letter to each individual?

3.
If the case involves multiple clients, are there any conflicts between them?  For example: Husband/wife; child/parent; passenger/driver; or employer/employee.

4.
Should the clients be given a conflict disclosure and consent letter to sign?

	INTAKE INFORMATION

	1.
Have you had the client fill out a client intake form?

2.
Have you obtained the pertinent HIPAA-compliant medical authorizations?

3.
Have you obtained an employment records authorization?

4.
Have you discussed your fee with the client?

5.
Has the client signed a retainer agreement?

6.
Have you provided the client with a letter confirming the scope of your representation (an engagement agreement)?

	PREPARING THE CLIENT

	1.
Have you prepared the client for the amount of time and money it will take to proceed with the case?

2.
Have you prepared the client for the costs that will need to be paid as you proceed with the case?

3.
Have you prepared the client for the costs and expenses which will need to be paid out of the settlement or verdict?

	DOCUMENTATION OF THE CASE

	1.
Do you have a system for documenting your conversations with your client?

2.
Do you send your client confirming letters that review important advice given to them by phone or in person?

	COMMENCEMENT OF THE ACTION

	1.
Does the case involve an entity entitled to a “tort claim” notice?  (Dram shop, ski facility, public body, etc.)
2.
Have you correctly recorded and calendared the time within which a tort claim notice must be sent?  

3.
Have you correctly recorded and calendared the applicable time limitations?

4.
Have you calendared the time within which the complaint must be served?

5.
Have you calendared not only the applicable time lines, but also a reminder well in advance of the time line?

6.
Is the defendant easy to locate?

7.
Have you served all of the necessary defendants?

8.
Is the defendant dead?  If so, if the claim is not covered by insurance, have you presented the claim to the estate’s personal representative for disallowance prior to commencement of the action (ORS 115.325)?


	CASE SETTLEMENT

	 1.
Does the case involve injuries which are in excess of the insurance coverage of the defendant?

 2.
If the defendant’s insurance coverage is inadequate, have you investigated other applicable insurance coverage, including Underinsured Motorist Coverage of the plaintiff?

 3.
Have you read the Underinsured Motorist policy before settling the case to determine if the underinsured motorist carrier requires consent before the case can be settled?  If insurer denies consent, have you protected the insurer’s subrogation rights by not releasing the tortfeasor?

 4.
If the plaintiff has health insurance coverage, have you examined the health insurance policy for provisions requiring repayment of funds or denial of coverage for injuries which have been the subject of a personal injury settlement?

 5.
Is a minor involved in the settlement?  If so, are the minor’s rights being protected?  Should the settlement be approved by the court?  See ORS 126.025.

 6.
Have the medical providers been paid prior to disbursing the settlement proceeds?

 7.
Is the plaintiff currently on welfare?  If so, have you considered how the lump sum settlement will affect the client’s eligibility for welfare?

 8.
Does your client receive social security?

 9.
Did your client receive workers’ compensation benefits?

10.
Have you confirmed your client’s consent to the settlement in writing?

11.
Have you prepared a settlement accounting and reviewed it with the client?

12.
Have you sent your client a closing letter?
13.
Have you returned the client’s original documents?
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